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181 App. Div. 69, 168 N. T. Supp. 387. If lie elects tort, he must 
also prove special damages, save in the case of "legal malice", -where 
substantial damages will be presumed. Wilderiberger v. Bidgewood 
National Bank, supra; Clark Co. v. Mount Morris Bank (1903) 85 App. 
Div. 362, 83 N. T. Supp. 447, aff'd (1905) 181 N. T. 533, 73 K E. 1133; 
see Davis v. Standard Nafl. Bank (1900) 50 App. Div. 210, 63 N. T. 
Supp. 764 "What constitutes "legal malice" is not clear. A wilful 
intent to injure the plaintiff is not essential. See Davis v. Standard 
Nafl. Bank, supra. However something more than the slightest mis- 
take of the bank is required. Clark Co. v. Mount Morris Bank, supra. 
In some jurisdictions, as in the instah? case, the courts speak of a 
"conclusive presumption" of damages. James Co. v. Continental Nafl. 
Bank (1900) 105 Tenn. 1, 58 S. W. 261. Although in most 
jurisdictions, the courts refer to a "presumption", yet, inasmuch 
as none of them suffer the defendant to rebut this presumption, but 
merely permit him to mitigate the damages so presumed, it is clear that 
the difference is one of terminology only. 

Constitutional Law — Equal Protection of the Laws — Discrimina- 
tory Taxation.— A Virginia statute, Va., Acts 1916, c. 472, taxed the 
plaintiff, a domestic corporation doing business both within and with- 
out the state, upon its total income. Another statute, Va., Acts 1916, 
c. 495, exempted from all income taxes domestic corporations doing no 
business within the state. Held, Justices Brandeis and Holmes dis- 
senting, that part of the tax levied upon income earned by the plain- 
tiff outside the state -was void as a denial of equal protection of the 
laws. F. S. Royster Guano Co. v. Commonwealth of Virginia (1920) 
40 Sup. Ct. 560. 

The state has extensive power in the taxation of domestic cor- 
porations. Kansas City, etc. R. R. v. Stiles (1916) 242 TJ. S. Ill, 
37 Sup. Ct. 58; Cream of "Wheat Co. v. County of Grand Forks 
(1920) 40 Sup. Ct. 558. But when it is attempted to make a distinc- 
tion, the classification must be on reasonable grounds. Raymond v. 
Chicago Union T. Co. (1907) 207 U. S. 20, 28 Sup. Ct. 7. In the case 
of foreign corporations, see Southern Ry. v. Greene (1910) 216 TJ. S. 
400, 30 Sup. Ct. 287; but see Cheney Bros. Co. v. Massachusetts (1918) 
246 U. S. 147, 38 Sup. Ct. 295. Mr. Justice Brandeis in his dissenting 
opinion justifies the present distinction by the advantage to the state 
of inducing foreign business to incorporate in Virginia. This leaves 
"bona fide domestic corporations in the position of being subject to taxa- 
tion because they cannot escape. The Supreme Court has always been 
reluctant to declare taxes void for discrimination. See Beers v. Glynn 
(1909) 211 U. S. 477, s. o. sub. nam. Lord v. Glynn, 29 Sup. Ct. 186. 
This fact, as well as the usual criticisms in the present opinion of taxa- 
tion where no benefit is conferred, 40 Sup. Ct. at p. 562, suggest that 
the fundamental vice of the instant tax is not discrimination but extra- 
territoriality. The history of taxation of foreign corporations shows 
at first unrestricted power to tax. Horn Silver Mining Co. v. New 
York (1891) 143 TJ. S. 305, 12 Sup. Ct. 403. Then extra-territorial 
taxation is declared void under the commerce clause, and also for lack 
of due process, though no cases have as yet been decided upon the 
latter ground alone. Western Union Tel. Co. v. Kansas (1910) 216 
H. S. 1, 30 Sup. Ct. 190; Looney v. Crane Co. (1917) 245 U. S. 178, 38 
Sup. Ct. 85; (1918) 18 Columbia Law Kev. 168. It is suggested that 
the instant case may foreshadow a similar change, and that we may yet 
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expect to find extra-territorial taxation of domestic corporations de- 
clared void whenever other grounds can be found. Perhaps eventually 
it will be held void under the due process clause. 

Constitutional Law — Income Tax — Exemption op Federal Judges. — 
The plaintiff claimed exemption from income taxation on his salary 
as federal judge on the ground that Art. 3, Sec. 1 of the Constitution 
prohibited the diminution of a judge's compensation during his con- 
tinuance in office. The plaintiff's salary had been included in his 
taxable income in accordance with sec. 213 of the Revenue Act of 1918 
(1919) 40 Stat. 1057. Held, Justices Holmes and Brandeis dissenting, 
that the exemption should be granted. Evans v. Gore (1920) 40 Sup. 
Ct. 550. 

Although federal adjudication is lacking, at least two states having 
similar constitutional prohibitions have dealt with the problem of 
taxing a judge's compensation. Pennsylvania held it liable to a general 
uniform tax. Commissioners v. Chapman (Pa. 1829) 2 Rawle 73; 
cf. Commonwealth v. Mann (Pa. 1843) 5 "Watts & S. 403, 417; whereas 
in Louisiana, a city tax on a state judge's salary was held unconstitu- 
tional. New Orleans v. Lea (1859) 14 La. Ann. 197. Extra-judicial 
opinion is also divided. (1863) 157 U. S. 701 and (1869) 13 Op. Atty. 
Gen. 161; (1919) 31 Op. Atty. Gen. 475. Mr. Justice Eield held such 
a tax unconstitutional, in a separate opinion in Polloch v. Farmers 1 
Loan and Trust Co. (1894) 157 U. S. 429, 604, 15 Sup. Ct. 673. The 
court in the instant case applies the principle laid down in McCul- 
loch v. Maryland (1819) 4 Wheat. 316, and Collector v. Day (1870) 11 
Wall. 113, that federal and state governmental agencies are immune 
from taxation by one another, to cover the proposition that salaries of 
members of one branch of the government are immune from taxation 
by another branch of the same government. The contention of the 
minority is that the safeguard in Art. 3, Sec. 1 was designed to protect 
the judiciary merely from the discriminative diminution of their 
salaries and not to relieve them of those burdens of citizenship which 
all bear generally. The principle seems applicable here which was laid 
down in Peck and Co. v. Lowe (1918) 247 TJ. S. 165, 38 Sup. Ct. 432, 
and in U. 8. Glue Co. v. Oak Creek (1918) 247 U. S. 321, 38 Sup. Ct. 
499, that a general tax levied on the net incomes of all businesses, when 
applied to concerns engaged in exportation or interstate commerce, will 
not act as an unconstitutional tax upon exports or interstate commerce. 
On principle it seems that the tax provision in question would not be 
repugnant to the established constitutional purpose that the indepen- 
dence of the judiciary shall not be jeopardized. 

Contracts — Ouster op Courts — Public Policy. — The plaintiff gave a 
fidelity bond to the defendant's employer against defalcation by the 
defendant. In consideration of, and as inducement for, the giving of 
this bond, the defendant agreed to indemnify the plaintiff against any 
loss it might sustain on the said bond. It was further agreed that the 
vouchers showing payment by the plaintiff of any claim should be 
conclusive evidence of the defendant's liability to the plaintiff, provided 
that the payment was made in good faith. Held, that the contract 
providing that the vouchers should be conclusive evidence of liability 
was not void although it ousted the court of jurisdiction. National 
Surety Co. v. Fulton (1st Dept., 1920) 192 App. Div. 645, 183 N. T 
Supp. 237. 



